Editor's Note: Reconsideration Denied by Oder issued Aug. 15, 1997.

ROBERT L. BAYLESS

| BLA 94-398, 94-714, 96-51 Deci ded February 21, 1997

Appeal s fromdeci sions of the New Mexico Sate Gfice, Bureau of Land
Managenent , concerning gathering and reporting of natural gas production

on Tri bal

| eases. Jicarilla 457 through 460, 462, and 464; (NV) SR 94-12,

R 94-029, and SR 95- 027.

Affirned as nodified in part; reversed in part.

1.

Q| and Gas Leases: Generally--Rules of Practice: Appeal s:
Burden of Proof

A BLMorder requiring the disconnection or shutting in
of non-Tribal wells connected to a gas gat hering system
including Tribal wells wll be reversed when BLMfail s
to provide any justification for such an order.

Al and Gas Leases: Production

Under 43 R 3162. 7-3, gas production general |y

nust be neasured by orifice neters or other nethods
acceptabl e to the authorized officer, but off-I|ease
neasur enent and/ or commngl i ng may al so be approved.
The aut hori zed of ficer nay rescind an earlier approval
al l ow ng of f-1 ease neasurenent and surface comm ngling
of gas if BLMdeternmines that off-|ease neasurenent has
resulted in under-reporting of vol unes of gas produced,
but such a rescission will not be applied retroactively
to require anendnent of previously submtted production
reports when the operator neasured and al | ocat ed
production in accordance wth the approved plan in
effect at that tine.

APPEARANCES.  Tommy Roberts, Esq., Farmington, New Mexi co, for appel | ant;
Margaret Mller Brown, Esqg., dfice of the Held Solicitor, US Departnent
of the Interior, Santa Fe, New Mexi co, for the Bureau of Land Managenent;
Jill E Gant, Esg., Véshington, DC, for the Jicarilla Apache Tri be,
intervenor. 1/

1/ By order dated Sept. 6, 1996, the Board granted the Jicarilla Apache
Tribe's notion to intervene and request to file an answer.
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| BLA 94-398, etc.
(P N ON BY ADM N STRATI VE JUDGE HUIGHES

Robert L. Bayl ess has appeal ed fromthree deci sions of the New Mexi co
Sate Gfice (NVBQ, Bureau of Land Managenent (BLM, concerning the
gathering and reporting of natural gas production on Tribal |eases
Jicarilla 457 through 460, 462, and 464. By order dated January 22, 1996,
the Board consolidated the three appeal s because they arise froma conmmon
factual background and present closely related questions of fact and | aw

Bayl ess is the owner and operator of the Cabresto Gas Gat hering
Systemlocated in T. 30 N, Rs. 3 and 4 W, New Mexi co Principal
Meridian (NWPV), Ro Ariba Gounty, New Mexi co (Satenent of Reasons (SOR
inIBLA 94714 at 3). The Gabresto systemcurrently connects 29 wel | s
operated by Bayl ess. Four of those wells are pl ugged and abandoned; all
but three of the remaining wells are |located on the Jicarilla Apache Tri be
Reservation. 1d. Uder the systemunder reviewin these appeal s, Bayl ess
neasured the aggregate production fromwells attached to the systemfor
sal es purposes at a neter located off the reservation in the SE/4sec. 25,
T 30N, R 4W, N\PM Ro Ariba Gounty, New Mexico. He then all ocat ed
the vol une of natural gas neasured at the sales neter back to the
individual wells based on readings fromorifice neters installed at each
wel lhead. I1d. 2/

The Cabresto Gas Gat hering Systemevol ved fromthe drilling program
Bayl ess began on Tribal, fee, and communitized Federal |eases in 1987.
The drilled and conpl eted wel|s, nost of which were | ow vol une nat ural
gas producers, were shut in awaiting pipeline connections. In order to
achi eve sufficient volune to allowthe natural gas to be narketed, Bayl ess
was required to run gathering lines fromeach wel | head, where he instal |l ed
snal | orifice neters, to asingle central sales neter installed by
Northwest Fipeline Gorporation at the off-reservation central delivery
point. Additional wells, wthinstalled orifice neters, were connected to
the central sales neter as they were drilled and conpl eted. Fomthe
inception of the Cabresto gathering system Bayl ess has unifornmy and
consi stently reported sal es vol unes based on neasurenents at the sal es
neter apportioned back to the individual wells (SR (I1BLA 94-714) at 5-6;
Response to Answer of Jicarilla Apache Tribe (Response) at 2).

2/ Apparently, the wellhead orifice neter readings are sunmed and a
percentage cal cul ated for each well, using the wel |l head orifice neter
reading as the nunerator and the sumof the readings as the denom nat or.
That percentage is then presunably applied to the reading of the single
sales neter on the gathering line to determne the production all ocated
tothe individual well. See Bayless Letter to the Farmi ngton Resource
Area Gfice (FRAO, Aug. 12, 1992
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By letter dated August 12, 1992, Bayl ess sought approval fromthe FRAO
for the surface conmngling and of f-| ease neasurenent of gas produced from
23 wells: 3/

Please let this letter serve as our request for off-Iease
neasur enent and surface conmingling for the 23 wells shown on the
attached map. The actual sales neter, highlighted in yellow is
in Section 25-T30NRAW Each wel | upstreamfromthi s sal es neter
has a small neter run, which wll be used to allocate production
back to individual wells.

Many of these wells are | ow vol une produci ng wel | s, and
neasurenent is difficult. Therefore, the allocation neters wil
be used as a "percentage of total" factor for the actual vol une
sol d.

A'so, the only storage for condensate is |ocated
approximately at the 464 #1 location. Again, this condensate
production wll be allocated back to individual wells based on
gas allocation figures.

(Bayl ess Letter to FRAQ Aug. 12, 1992). The letter was stanped by BLM
"Approved, August 13, 1992, Area Manager."

n Decenber 16, 1993, the R o Puerco (New Mexi co) Resource Area fice
(RPRAO, BLM issued an order directing Bayl ess to i nmedi ately di sconnect
the three non-Tribal wells fromthe Gibresto Gas Gathering System 4/

V¢ have been working wth the Jicarilla Apache Tribe and the
Mneral s Managenent Service (M) [5/] to resol ve di screpanci es

3/ Apparently the nunber of wells connected to the Cabresto system had
increased to 29 by the tine the SOR submtted in I BLA 94-714 was witten.
4/ Acopy of the Dec. 16, 1993, order is attached to SCR (I BLA 94-398)

as BExhibit A It is not clear fromthe record why the order was issued by
RPRAO i nstead of FRAQ except that NMBOs Mar. 3, 1994, decision indicates
that the forner "is accountabl e for Jicarilla Apache Tribal Lands."

5/ The record shows that BLM becane aware of discrepancies in vol une
reporting as a result of an audit conducted by the Dallas Area Audit O fice
(DAAQ, MB. By nenorandumdated July 15, 1993, DAAO advi sed BLM's FRAO
that its "audit disclosed that Bayl ess was using an of f-| ease neasurenent
point to pay royalties instead of the well head neters,” resulting in under-
reporting of sales vol unes by 50, 761 t housand cubi c feet (necf) for 2 test
nonths on eight Jicarilla | eases. Wen DAAO ordered Bayl ess to
recalculate the royalties for all Jicarilla | eases using the wel | head
neasur enent, Bayl ess appeal ed, stating that on Aug. 13, 1992, BLM had
approved the of f-| ease neasurenent point. MB nenorandumfurther stated
that, according to MVB payor instructions, Bayless was "required to
calculate and pay royalties at the BLMapproved neasurenent point."
However, BLMs approval of the off-|ease neasurenent point "wll result in
the Jicarilla Tribe's being paid on approxi nately 25, 000 Mf per nonth | ess
than if neasured at the wel | head. "
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in gas vol unes being reported on several |eases connected to the
Cabresto Gathering System * * *

A though you were granted approval for off-|ease neasurenent
on August 13, 1992, there is sone doubt as to the allocation of
production to the [Jicarilla] |eases. Qur approval granted
allocation based on neters at each wel | head. MW has reports
indicating allocation is based on three central neters. If these
three neters are being used for allocation, you are in violation
of the approval .

It has cone to our attention that three fee wells off the
reservation are al so hooked up to the Cabresto Gatheri ng System
These wel | s nust be di sconnected i nmedi ately. Onily wells on
Tribal lands wll be allowed to be hooked to the system
[ Enphasis in original.]

A though the order does not so specify, the "three fee wells off the
reservation” are the Smms Nos. 1, 6, and 7 wells, |ocated on conmunitized
fee and Federal acreage in secs. 13, 24, and 12, respectively, T. 30 N,

R 4W, N\PM Ro Ariba Gunty, New Mexi co (SCR (1 BLA 94-398) at 1 and
n 2).

RPRAO s order further required Bayl ess to provide infornation
concerning the extent and nature of the CGabresto Gathering System so that
it could reviewthe August 13, 1992, approval for off-|ease neasurenent.
BLM dermanded an accounting of gas used at each well and at conpressors
or dehydrators fromJune through Septenber 1993, noting that it "appears
that the gas is being deducted at each well and then again at the sal es
neter." 6/ RPRAOs order warned that, "[i]f this infornation does not
hel p us determine a legitinate reason for vol une differences, we wll
rescind our Aug. 13, 1992 approval. If the approval is rescinded, each
well neter wll be considered the point of sale.”

fn. 5 (continued)

The nenorandumconcl uded: "In order for our office to conplete its audit
on Robert L. Bayless, we are requesting a final decision on the proper gas
neasur enent poi nt that Bayl ess shoul d be using. In our opinion, BLMshoul d
require that the royalty neasurenent be at the well."

6/ The requested informati on al so included the location of all gas neters
and piping for a newy installed gas conpressor; the location of the "three
neters,” apparently associated with Northwest F peline Gorporation (see
n.7, below; the location of drip tanks or pots; an economc anal ysis as
towhy it isinthe Tribe's best interest to allow of f-1ease neasur enent

on the leases; the allocation factors for June through Septenber 1993 for
each of the wells connected to the systemand the basis for those factors,
including the nethod for estimating gas vented or flared; and a copy of
British thermal unit (Btu) testing for the wells connected to the system
for the years of 1991 and 1992. The record contains infornation filed by
Bayl ess on Jan. 18, 1994.
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Bayl ess sought State Drector review under 43 CFR 3165.3 of only that
portion of the RPRAO order denandi ng i rmedi at e di sconnection of the three
off-reservation wells, citing the lack of statutory or regulatory authority
for the order and the prior BLMapproval of surface conmingling and of f-
| ease neasurenent in support of his request. 7/

h March 3, 1994, NVBOi ssued a deci si on uphol di ng t he Decenber 16,
1993, order to disconnect: 8/

Bayl ess is correct inthe belief that there is no statutory
or regul atory provisions prohibiting the surface commngling of
production fromnon-tribal lands wth tribal lands. However, the
approval |acks the saf eguards nornal | y associated wth
commingling production fromtribal and non-tribal wells.

The [RPRAJ * * * is [reevaluating] the approval [for off-
| ease neasurenent and comnmingling of production.] Their initial
revi ew concl udes that the system as approved, does not neet BLM
requi renents for production commngling involving mxed royalty
interests. In additionto the three Smms wells, there are three
Tribal wells in this systemwhi ch have el evated royal ty
obligations. It is not tothe tribe's best interest to allowthe
coomingling of all the wells in this systemas approved.

[ RPRAO s] order to disconnect the three non-tribal wells
is upheld. Bayless is ordered to i mmedi atel y di sconnect fromthe
Cabresto Gat hering systemor shut-in the three Smms Vélls No. 1,
6 and 7.

[ RPRAJ has advised us that the of f-| ease neasurenent and
commingling approval is to be revoked. The commingling and of f -
| ease neasurenent approval is renanded to [RPRAJ for the
appropriate action.

Bayl ess appeal ed NVBO s deci sion, and that appeal was docketed as
| BLA 94-398. By order dated June 20, 1994, the Board suspended the effect
of BLMs order to disconnect or shut-in the non-Tribal wells pending
consi deration of the appeal .

Inaletter dated April 12, 1994, RPRAOrescinded its August 13,
1992, approval of surface commngling and of f-| ease neasurenent because
Bayl ess' original application did not neet the requirenents for
surface conmngling of production wth different royalty rates. The

7/ In his reviewrequest, Bayless al so explained that he utilized three
central neters because he owned and operated three gas gathering systens,
each of which had a separate sales neter, and that only one central sal es
neter neasured gas fromwel I's connected to the CGabresto Gathering System
8/ The decision is signed by the Deputy Sate Drector, Lands and
Mneral s, NVBQ
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deficiencies included the application's failure to contain nost of the
followng required itens: 9/

(1) Aformal request for approval to conbi ne production wth
an appropriate expl anation and di agrans descri bi ng the proposed
operation in detail.

(2) A nap show ng the | ease nunbers and | ocation of all
| eases and welIs that wll contribute production to the proposed
coomingling. Al producing zones or pools nust be clearly
illustrated or detailed by suitabl e neans.

(3) A schematic diagramwhich clearly identifies all
equi prent that wll be utilized.

(4) Bstinated anounts and types of production invol ved.

(5) Details of the proposed nethod for allocating production
to contributing sources.

(6) Astatenent that all interest owners have been notified
of the proposal .

(7) Bvidence that Federal or Indian royalties will not be
reduced through approval of the application.

(8) Detailed economic justification, when the application
to conbi ne production is based upon economc necessity, i.e. the
appl i cant contends that such approval is necessary for continued
operation of the Federal or Indi an | eases.

(Apr. 12, 1994, Letter at 1-2).

RPRAO acknow edged that appr oxi nat e neasurenent or cal cul ated
apportionnent was appropriate if the | eases were all Federal or all Indian
leases wth identical royalty rates. BLMnoted, however, that different
royalty rates applied to sone of the production fromthe invol ved | eases,
and t hat

[ c] onbi ni ng of production at the surface between Federal or
Indian | eases wth different royalty rates can be approved only
if production fromthe different sources is accurately neasured
and sanpl ed for royalty purposes prior to being conbined. If
royalty rates for production fromdifferent zones or pool s
differ, then each source of production nust be accurately and

i ndi vidual |y neasured unl ess the applicant can show that no
royalty loss wll occur through the conbi ning of production.

9/ These "required itens" are taken fromPart 644, Chapter 3 of the US
Geol ogi cal Survey Gonservation DO vision Manual (AN .
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There is al so the problemof the significant difference
between all ocation neter and the sal es neter vol unes. Sone of
this difference nay be due to tenperature conpensation at the
neters and the difference between calibration standards for sal es
neters versus allocation neters. This would only account for a
snal | portion of the difference. It appears that the najority of
the difference is due to venting of the gas in the lines due to
l'ine bl ockages fromfreezing during the wnter nonths. Wth an
approved and properly operated central point delivery system the
venting of gas during the wnter nonths is an accepted and
al | onabl e practice to unbl ock the lines so that production from
the well s can continue. However, the vol unes of gas vented were
not properly tracked or accounted for.

(Apr. 12, 1994, Letter at 2). The letter required production to be
neasured "by the neter at the individual wellhead and royalty [to] be paid
on that volune” and directed the neters to "be calibrated to sal es neter
standards as required by Ohshore Qder No. 5" wthin 60 days of Bayl ess'
receipt of the order. 1d. RPRAOIinforned Bayl ess that he could file
alternative neasurenent requests for any wells that qualified due to | ow
vol une gas production. RPRAO al so instructed Bayl ess to submt anended
production reports for the period August 1992 through April 1994,

Bayl ess sought reviewby the Sate Drector, NVBQ of the RPRAO
resci ssi on decision, asserting that BLMs prior approval of the surface
commingling and of f-1 ease neasurenent plan established the validity of
the plan, and that the vol une differences could be expl ai ned by gas
neasurenent neter calibration differences and gas venting.

By decision dated June 24, 1994, NMBO s Acting Deputy Sate Orector
uphel d both the rescission of BLMs previ ous approval and the requirenent
for calibration of individual wellhead neters to mni num standards.
However, he renmanded that part of RPRAO s letter requiring Bayl ess to
submt anended production reports to RPRAO "for vol une determnati on based
on gas netered at the wellhead.” In uphol ding the rescission, the Acting
Deputy Sate Drector admtted that in approving appel lant's commngling
and of f-| ease neasurenent system BLMhad failed to adhere to all
procedures set forth in the COM Part 644, Chapter 3 (1974).

The Acting Deputy Sate Orector pointed out that BLMhad the
authority to approve surface cormingling of production fromFederal |eases
wth different royalty rates and fromFederal, Indian Tribal, and non-
Federal leases only if Federal or Tribal production was first accurately
neasured and sanpl ed for royalty purposes. This requirenent coul d be
relieved, he added, if it could be justified as economcal |y necessary in
the interest of conservation, and if no reduction of Federal or Indian
royalty revenues or inproper allocation of Federal or Indian production
woul d result. The Acting Deputy Sate Drector also found that, although
RPRAO had notified Bayl ess on Decenber 16, 1993, that it was reconsidering
its earlier approval and that it had doubts about the allocation of
production to the
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i nvol ved | eases, Bayl ess had failed to provide the cal cul ations used to
account for vol unes of gas actual ly vented or docunent an adequate system
for tracking vented gas.

Bayl ess' appeal of the June 24, 1994, decision was docketed as
| BLA 94-714. No request for stay was filed.

h August 17, 1995, RPRAO I ssued a third decision disclosing its
vol une determnations for the period August 1992 through April 1994,
Attached to that decision was an audit report summarizi ng gas vol une
reporting for nine Tribal wells and the Smms Nos. 6 and 7 wells for the
period. The report calculated 1,171,177 nef as the total of the on-|ease
neter readings for the 20 well's reporting production and 151, 032 ntf as the
total volune not reported by Bayl ess on Monthly Report of (perations Forns
ME-3160. BLMdetermned that the vol unes identified in the report shoul d
have been reported to M and ordered correction of the infornation in the
wel | records as appropriate.

Bayl ess sought State Drector review of this vol une-di screpancy
determnation, reiterating that production had been properly reported based
on the approved of f-1 ease neasurenent and surface commingling pl an and
specifically objecting to BLMs failure to recogni ze that only a portion of
the production for two of the wells was attributabl e to the Federal |ands
included wthin the spacing or proration unit established for the well.

O Septenber 29, 1995, the Deputy Sate DOrector, NVBQ issued a
decision affirmng the vol une determnations by RPRAO and t he anended
reporting requirenent. In so doing, he rejected Bayl ess' proration
argunent on the ground that applicabl e regul ati ons and the MB PAAS nshor e
Q| and Gas Reporter Handbook required reporting 100 percent of production
even if the communitized area was not 100 percent Federal .

Bayl ess' appeal of that decision was docketed as | BLA 96-51.

n appeal , Bayl ess chal | enges the propriety of RPRAO s Decenber 16,
1993, order to disconnect or shut inthe Smms Nos. 1, 6, and 7 wells. He
al so argues that RPRAO i nproperly rescinded BLMs August 13, 1992, approval
of surface conmingling and of f-1 ease neasurenent, and that for this reason
RPRAO s vol une determnations are inmaterial. He does not contest those
vol une determnations. 10/

10/ In the SCRsubmtted in | BLA 96-51, Bayless states that he "does not,
by this appeal, chall enge the vol une cal cul ations contai ned i n the decision
dated August 17, 1995 and affirned by the [NMBJ decision. Bayl ess does,
however, challenge the materiality of those cal cul ations.” Bayless asserts
that "[t]he issue to be resol ved pursuant to this appeal [IBLA 96-51] is
whet her the BLM approved pl an of of f-1ease neasurenent and surface
commingling was properly rescinded by the [RPRAJ. This is exactly the

i ssue pending before the [Board] in Docket No. 94-714."
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[1] By order dated June 20, 1994, the Board stayed the effect of
NVBO s March 3, 1994, deci sion uphol ding the order to di sconnect the three
non-Tribal wells (1BLA 94-398). Ve found that NVBO s deci si on neit her
speci fied what "saf eguards” are nornal |y "associ ated wth commngling
production fromTribal and non-Tribal wells,” nor explained why it was
necessary to di sconnect the three non-Tribal wells drilled on communitized
fee and Federal acreage. V¢ concluded that, even if it could be
establ i shed that using a single point of neasurenent resulted in inproper
under-reporting of production, there was nothing in the record to show t hat
such under-reporting affected the Tribal |eases nore than the non-Tri bal
leases. FHnally, we found that in the absence of evi dence show ng t hat
commingling the production resulted in sone uni que prejudice to the Tribal
| eases, there was no justification for BLMs order to di sconnect the non-
Tribal wells or shut themin. For these reasons, and based on the
standards of 43 OFR 3165.4(c)(1), (2), and (3), we granted Bayl ess' request
for stay.

As of the date of issuance of our order, BLMhad not yet had an
opportunity to file an answer to the SR In his SR (1 BLA 94-398) on
page 6, appellant states: "As a practical natter, it is nuch easier to
nai ntain proper calibration of the sales neter than it is to naintain
proper calibration of the nunerous individual wellhead neters.” n July 5,
1994, as its response to the SR BLMfiled a June 23, 1994, nenorandum
fromthe NVBO Acting Deputy Sate Drector. The nenorandum does not
address the propriety of requiring appellant to disconnect or shut in the
three non-Tribal wells. Rather, it nakes the sol e point that under
"hshore QI and Gas Oder No. 5, [a]ll sales neters and wel | head neters
are required to neet the mninumstandards for calibration as prescribed in
Onshore Oder No. 5," and that mni numstandards for neasurenent of natural
gas using orifice neters are listed in Section I11.C of that order.

Because no justification has been shown for requiring appellant to
di sconnect or shut inthe Smms Nos. 1, 6, and 7 wells, NVBOs March 3,
1994, decision nust be reversed. See Foster Mnerals, Ltd., 128 | BLA 192,
199 (1994) (reversing BLMusage of Sate survey lines to delineate the
boundari es of a known geol ogi c structure for failure to provide
justification for that approach).

[2] Bayless challenges BLMs rescission of its August 13, 1992,
approval of off-lease neasurenent and commngling. He notes that the
neasur enent systemhad been in effect since the conpl etion of his 1987
drilling program and that during this tine, he consistently reported the
vol unes neasured at the sales neter and al | ocat ed t hose vol unes back to
individual wells. He asserts that this systemof neasurenent is accurate
since nost, if not all, of the wells behind the sales neter are | ow vol une
wells difficult to accurately neasure. Bayl ess contends that, as a
practical matter, it is nuch easier to naintain proper calibration of the
sal es neter than the nunerous individual wellhead neters, and that the use
of wellhead neters actually results in an overstatenent of vol unes of gas
produced. He maintains that the systemof neasurenent nowin pl ace assures
greater accuracy of neasurenent for all parties, working interest owers
and nonworking interest owners alike (SOR (I BLA 94-714) at 7).
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Bayl ess al so argues that BLMs August 13, 1992, approval of his
neasur enent systemwas economical ly justified. He states that he went to
the expense of laying gathering lines to connect his wells to the existing
pi pel i ne transportation system and that, wthout such Iines, there woul d
have been no sal es of produced gas. He further indicates that neasurenent
at a central sales neter was "dictated' and "inposed [by] the pipeline
conpany,” and that he could not afford to economcal ly operate his
gat hering systemgi ven the expenses of "individual well netering, neter
calibration, conpression and dehydration" (SR (I1BLA 94-714) at 8-9).

Bayl ess cites Part 644.3.3E of the (DM (1974), which states that
approval s for conbi ni ng production and of f-| ease neasurenent "sinply
provide that the nethod approved is a proper way to neasure, store, and/ or
di spose of the Federal or Indian royalty portion of production,” and argues
that this provision "creates a presunption that an approved plan for off-
| ease neasurenent and surface commingling provides for a proper way to
neasure, store and/or dispose of the Federal or Indian royalty portion of
production” (SR (1BLA 94-714) at 9). He contends that BLM as the party
attacki ng the approved plan, has the burden of rebutting this presunption,
but has failed to successfully satisfy that burden (SCR (I BLA 94-714) at 9-
10).

Soecifically, Bayl ess asserts that BLMs approval of the plan inplies
that BLMhad al| necessary and rel evant infornati on and data and knew t hat
the surface conmingling and of f-| ease neasurenent plan invol ved production
attributable to leases wth different royalty rates and to non-Tribal as
well as Tribal lands (SCR (1 BLA 94-714) at 10). Bayless concedes that his
plan contained | ess detail than the CCMgui del i nes, but argues that BLM
historically has not foll owed or enforced those guidelines and thus has
wai ved conpl i ance with those requirenents. He also maintains that he has
operated his systemin good faith and in reliance on BLMs approval of his
plan, and that to revoke the approval as contrary to applicabl e guidelines
constitutes an abuse of discretion (SCR (I BLA 94-714) at 11-12). Bayl ess
further denies that BLMhas cited or produced any substantive evi dence
show ng that his neasurenent systemdoes not ensure accuracy of
neasurenent or allocation of production or fails to adequately protect
Federal or Indian royalty interests (SCR (I BLA 94-714) at 12). Bayl ess
submits that the plan approved on August 13, 1992, shoul d continue to be
recogni zed as valid and acceptable, or, alternatively, that the rescission
deci sion shoul d be effective only fromthe date of his receipt of the
decision and not retroactively (SOR (1BLA 94-714) at 13).

Inits answer, the Jicarilla Apache Tribe (the Tribe) argues that the
Governnent has a fiduciary duty to the Tribe to ensure accurate neasurenent
and accounting of gas production and full paynent of royalties, and that
this duty nandates the affirmance of the rescission and rel ated orders
(Answer at 6). The Tribe cites the followng all eged deficiencies wth
Bayl ess' of f-| ease neasurenent and surface commingling pl an whi ch render
the plan inadequate to satisfy the Departnent's trust obligation: Bayless
failed to seek approval of the plan until 4 years after he began produci ng
under the plan, in contravention of 43 GR 3162. 7-3 and hshore Q| and Gas
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Qder No. 5; the plan contains i nconpl ete and i nsufficient information;

and Bayl ess' actions under the plan have resulted in the | oss of royalties
owed to the Tribe due to the under-reporting of gas vol unes produced from
the | eases and the failure to account accurately for deductions taken from
those vol unes (Answer at 7-8). The Departnent’'s fiduciary duty can only
be satisfied, the Tribe asserts, by requiring Bayl ess to neasure gas vol une
at the wellhead wth accurate neters and properly account for all
production and deductions (Answer at 11). 11/

The Tribe argues that BLMs earlier approval of the plan does not
estop BLMfromrescinding that approval, and that BLMs alleged failure
to enforce plan application requirenents agai nst other operators does not
reduce BLMs authority to rescind the approval (Answer at 13-14). The
Tribe al so contends that nothing prevents the rescission decision from
bei ng applied retroactively, since Bayl ess shoul d have known that BLM
coul d not have nade an inforned decision on the propriety of the plan
absent supporting docunentation, and that he, in fact, did know as early
as Decenber 16, 1993, that plan approval was likely to be resci nded (Answer
at 14-15).

In response, Bayl ess argues that the operation of the Cabresto Gas
Gat hering Systemin accordance wth the approved pl an has not adversely
affected the royalty incone of the Tribe. In fact, Bayl ess asserts, the
Tribe has realized an economc benefit fromits royalty interests only
because of the inplenentation of the plan, wthout which no sal es woul d
have been effected (Response at 3). Bayl ess denies that any under-
reporting has occurred, pointing out that BLMand the Tribe have failed to
substantiate any such all egation (Response at 4). Nor, Bayl ess subnts,
has BLMor the Tribe denonstrated any incident of mistake or nanipul ation
resulting fromthe operation of the Cabresto Systemin accordance wth the
approved pl an (Response at 5).

Bayl ess repeats that the failure to calibrate the wel | head al | ocati on
neters to sales neter standards does not explain the difference between
aggregat e vol unes neasured at the orifice neters and the vol unes neasured
at the central delivery point sales neter, noting that when he calibrated
the individual orifice neters as ordered by BLM only nminor adj ustnents
were needed (Response at 5). Bayless avers that nuch of the vol une
differential stens fromthe inherent nature of the neasurenent system
According to Bayl ess, the use of accurately calibrated wel |l head al | ocation
neters to neasure | ow wel | head vol unes results in the overstatenent of the
vol unes of gas produced, while neasurenent of greater volunes at the
central delivery point sales neter nore accurately reflects actual vol unes
produced (Response at 5-6 and n.3). Bayless asserts that the Tribe is paid
royalty

11/ Athough the Tribe asks that it be conpensated for the anount of
royalties lost over a nearly 10-year period, and that Bayl ess be subject to
penal ties for nonconpliance wth the regul ati ons, no BLM deci si ons

addressi ng these issues are presently before us.
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for every nol ecul e of gas neasured at the sales neter just as Bayless is
pai d the revenue interest attributable to his | easehol d operating rights on
t hose sane nol ecul es (Response at 6). Bayless naintains that the Tribe' s
unsubstanti ated i nsinuati ons that he has nani pul at ed t he neasurenent system
conpletely fail to denonstrate the exi stence of any nani pul ati on or any
benefit to Bayl ess, especially since | ower rate non-Tribal production and
higher rate Fruitland Goal fornation production have historically been
mnuscul e in conparison wth total production on the system (Response at 6-
7).

V¢ reject Bayless' contention that BLMs August 13, 1992, approval
of his surface conmingling and of f-| ease neasurenent pl an precl udes BLM
fromreeval uating that nethod. Gas neasurenent requirenents are set out
in 43 R 3162. 7- 3:

Al gas production shall be neasured by orifice neters or
ot her nethods acceptabl e to the authorized officer on the | ease
pursuant to nethods and procedures prescribed in applicabl e
orders and notices. * * * (Jf-|ease neasurenent or commingling
w th production fromother sources prior to neasurenent nay be
approved by the authorized of ficer.

BLMissued nshore Q1 and Gas O der No. 5, effective March 27, 1989,
to inpl enent and suppl enent this regulation. 54 FR 8100 (Feb. 24, 1989).
Part Il11.Dof this order, which is binding on operators of Federal and
restricted Indian oil and gas | eases (see 43 (PR 3164. 1), discusses gas
neasur enent by nethods other than orifice neters at a location on the | ease
and requires that prior approval fromthe authorized of fi cer be obtai ned
before using any alternative nethod. 54 FR 8109 (Feb. 24, 1989). An
operator requesting approval for an alternative gas neasurenent system and
of f-1 ease neasurenent nust denonstrate that the systemw || neet or exceed
the obj ectives of the applicable mninumstandard or wll not adversely
affect royalty incone or production accountability. 54 FR 8109-10 (Feb.
24, 1989).

In this case, BLMbecane aware, as stated in RPRAOs April 12, 1994,
order, of "a significant difference between allocation neter [vol unes]
and sal es neter volunes." 12/ Such discrepanci es rai sed questions about
the adequacy of Bayl ess' surface cormingling and of f-1 ease neasur enent
plan and anply justified BLMs decision to rescind its approval in order
to reconsi der whet her the approved pl an remai ned a vi abl e net hod for
neasuring gas production. A though Bayl ess has attenpted to pl ace the
burden of refuting the propriety of the approval on BLM Ohshore Q1 and
Gas OQder No. 5 clearly requires the operator to showthat the alternative
neasurenent nethod wll not adversely affect royalty i ncone or production
accountabi lity.

12/ These vol une differences were quantified after audit in RPRAO s
subsequent Aug. 17, 1995, deci si on.
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Alowng the plan to remain in effect in the face of the discovery of
possi bl e di screpanci es woul d have subverted BLMs duty to ensure that
production fromFederal and Indian | eases was bei ng accurately neasured and
apportioned. An operator is not entitled as a natter of right to approval
of a surface commingling and of f-1 ease neasurenent plan but nust satisfy
BLMthat the plan neets applicable requirenents. Approval of a planis
hardl y i mut abl e si nce changi ng ci rcunst ances nay render inadequate a once
accept abl e neasurenent system Accordingly, we find that BLMcoul d resci nd
approval of Bayl ess' surface cormingling and of f-| ease neasurenent plan,
and that its decision to do so here was proper in view of the absence of
supporting data and the possibility that production was not bei ng properly
all ocated. 13/

However, we agree with Bayl ess that the rescission decision shoul d not
be given retroactive effect. Bayless applied for approval of his surface
commingling and of f-1 ease neasurenent plan on August 12, 1992, as he was
required to do. BLMapproved the plan on August 13, 1992, based upon
what ever infornation Bayl ess had submtted at the tine. Bayless all ocated
production after that date in conformance wth the approved plan. Wiile
BLMs current reeval uati on of the plan suggests that the previously
approved pl an might be inadequate to accuratel y account for production from
the Tribal |eases, that conclusion does not negate the fact that BLM
originally approved the plan and Bayl ess acted in reliance on BLMs
approval. Furthernore, the Tribe's intimations notw thstanding, nothing in
the record establishes that Bayless unjustly profited fromthe approved
plan to the detrinent of the Tribe. Unhder these circunstances, it woul d be
unfair to penalize Bayl ess for neasuring and all ocating production in
accordance wth the approved plan by requiring himto retroactivel y adj ust
his production volunes. See Mersen & Gochran, 134 | BLA 155, 166 (1995)
(hol ding that the Governnent can be bound by an earlier affirnative
recognition of a contract's acceptability as a basis for establishing a
transportation

13/ Ve stress that the record presently before us contai ns insufficient
data upon which to base an inforned anal ysis of the appropriateness of

Bayl ess' plan. Accordingly, our affirnmance of BLMs recision of its
approval does not constitute a decision that the plan nust be rejected.

V¢ see no reason why BLMcoul d not approve such a plan, if supported by
the data required by Onshore Ql and Gas Qder No. 5 supra. On the

ot her hand, when resubmtted, the plan could be rejected by a BLM deci si on
setting out supporting reasons in adequate detail.

V¢ note that on June 3, 1994, Bayl ess submitted for BLMapproval a
nore conpr ehensi ve surface commingling and of f-1 ease neasurenent plan for
the wells located on Tribal |ands that are connected to Cabresto Gat hering
System (SR (I BLA 94-714) at 5 n.7). The additional information shoul d
facilitate BLMs eval uation of the acceptability of the plan. Qur decision
affirmng BLMs recision of its prior approval is wthout prejudice to that
eval uat i on.
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al | onance nade by the official authorized at that tine to nake that
determination); Supron Energy Gorp., 46 IBLA 181, 191 (1980) (hol di ng t hat
where the Departnent has specified that a val uation net hodol ogy is
adequate, it may not |ater assert that this nethod is incorrect or

i nconpl ete and reassess val ue retroactively). 14/

Accordingly, we nodify BLMs April 12, 1994, rescission deci sion
to the extent that we find it inapplicable to the period prior to
April 12, 1994, the date of the RPRAO s decision. Ve al so reverse BLMs
Sept entber 29, 1995, deci si on det ermni ng vol une di screpanci es and orderi ng
the filing of anended production reports for the period August 1992 t hrough
April 1994, as we have rul ed the of f-1ease neasurenent was proper during
that tine.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 R 4.1, the March 13, 1994,
NVBO decision is reversed insofar as it ordered Bayl ess to di sconnect or
shut in the three non-Tribal wells; NVBOs June 24, 1994, deci sion
uphol di ng resci ssion of BLMs August 13, 1992, approval is affirned as
nodi fi ed; and NVBO s deci sion of Septenber 29, 1995, is reversed.

David L. Hughes
Admini strative Judge

| concur:

RW Milen
Admini strative Judge

14/ The propriety of Bayless' allocation of production and his
determination of the vol une of production during the period before BLMs
approval of the plan on Aug. 13, 1992, are not before us. Nor does this
decision go to the propriety of those actions during the period after the
Apr. 12, 1994, effective date of the recision.
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